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clarify and wpdate the system for appointment and coipensation of

“should bo chiamged: (1) to clarify or emphasize the princifal distinction
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The lonorable James T. Mclntyre Jr.

Divreector, Office of Manageménti-: .., ..
ami Budpet R

:"Jli.‘1~ “ }
Dear Hr. Melntyres

In your letter of January 1%, 1980, you requested our views on
a draft bil) to amend seetion 3109 of Title 5, United States Code, to

experts and censultants and for other purposes.

The draft lepislation would: (1) climinate any reference to
procurxnb by contract the services of individuals; (2) climinato the
vejuirement for each agency to have a separate statutory trippering
authority hetore it can use the rannral anthorvity; (1) increase the
top pay vace to prade GS-18 in apgencies otherwise subject to the
classification and pay laws; (4) provide central repulatory authority

and put definitions in the law,
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There is undoubtodlv a need for better vou..ua over the use of
axpevts and consultants in the :Executive branch ae we have indicated
in Congros ional testimoay and in our audic veports. As ecarly as 1961,
we recommandad that the authority ro hire consultants and experts be
amended to provide greater control and uniformity. 7The proposed
lepislation would appzar to he a step forvard toward achieving this
objective. However, we believe the likeiinood of achieving the
objective would be increased if certain changes and additions were
made in the proposcd lepislation,

Doh on of crpert and conunltant
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We believe the definitions of "expert" and "consultant" ir section |

hoetwoon o exzpert and a consultant and (2) to avoid econtradicting the
adninistrative definition of expert in repards to OMEB Bulletin 78-11,

e definition of expert in the propeacd lopislation states that
“"an enpert usually serveas in the pertonraiee of the operating functices
of the aneucy, but way also perforn advisory or consult ine funct ions."
Wo aprec in prisciple with this dedfinition, houever, we boliove that (€

-



-

 B-00367

the priwavy function of an expert is to periora an Opoxutxw funct ion

then the definition should be changcd to read! "An expert's primary
function is to perform an operating function rather than to provide
advisory or consulting sevvices." This cl.ange woald glarify the primavy
distinection between a cunsultant, who can aonly prvovide adviior) servives,
and an expert. It would result in the classification of an’individual as
an expert or coasultant accovding to the primary function tn be perlorWﬂd.
Such a chanpe in the definition would not prohibit an agency from receiving
advisory services from an expert but it would help to distinguish between
these two types of coployment.

To further distinguish between these two terms, we propose that
the definition of "consultant" not contain the word "expertise”
We belicve the use of this word - to define consultant is cenfusing
and does not contribute to a clear distinction between a consultant
and an expert. Rather we propose that the definition should read:
“"consultant means an individual who has certain knowledpe, skills, or

experience in a particular field..."
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Furtherwore, the results of a Senate Subcomnittee on Civil
Service and CGeneral Services qunstionnalrc to various Pederal ageuncies
indicate that many agenctcs encrently enploy experts to provide adwisory
services only. In cssence, these exparts are providing advxsory or
consulting services simtlar or identical to the advisory services
provided by consultants. Tf the definition of expert is changed as
we proposed, then these individuals would be considered consultants
since their primary function is to provide advisory services -~ not
the performance of an operating function.

Another reason for making the supsested changes in these
definitions is to avoid any contradiction with the definition of
expert as used to implement OMB Bulletin 78-11 on cons alting services.
As you know, on tay 22, 1979, OMB veleased flguroq on the use of
consultxnp sarvices by BExecutive branch ajencies. - In this weworandun,

?pcrts were excludid fyom the ONMB definition uf consulting scrvices
contninou in the Bulletin. This was done ostensibly because "an expert
is essentially a tempovary employee which performs an oneratxnp
function ..." as distinguished from a consultanc who "is esventially
an advisar and cannot perfocm operating fMacticoas. Ve holicue thint
the results of the Senate Subconmittoe question~airve on eonsultlants
elearly indieate  thit soss areneies conlow enports only as adyviners
who do not perfara operatiae tunctivasg,
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It is inconsistent for OIM to administratively exclude all experts
from the definition of cousultin" services in OVD bulletin 78-11 whila
at the same time defining "expert" in the propused lebquatlon as a
person vho "also may perform advisory or consulting funce! N
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plher Observqgions

Sectinn ), asubsection (d) would authovize OPM to prescribe
regulations conccrninp the employnent of individual expert and
consultant npp01ntmonts under this. section, 1t also vequires agencies
to take corvrective actions the Office directs in writing., We belicve
this vequirement would be move effective if there was an additional
provision that would pive OPM the authority to indefinitely suspend
an apency's aathority to use -sectinon 3109 if the agency did not take
the corrnctive actions recouwmanded by 0P,

. Furthermore, we balieve that an amendzent should be added to
section 1 that would rvequire Exccutive branch apencies to veport to
OPM at the end of each appointr.; the actual numher of days that eash
expert or consultant wovrked and tha totel salary he or she veceived.

At the prescut time, OPM does not have this type of information., As

a result, OPM is limited in its ability to determine hov frequently
agencics= exceed the maximum pay or length of siervice provisions of the
law. The relativbly infrequent OPM on-site evaluations do not provide
the level of assurance that we ‘elieve is recessary to prevent agencies
from abusing this auvthority. TIun additior, the OP)M decision to delezate
the hiring authority for these individuals from OPY to the agencies
further justifies the reed for more infov=alion on how apgencies use
this authority. The information on actual pay received and nuzh-r of
days worked would also be useful to OFM asd perhaps GAD in decidiny
which apencies to visit for on-site evaluztions of their use of experts
and consultants.

Sincer iy yours,

NFKELIYR
Deputy (ouxptrollor Geuoral
of the " ited Srates






